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and effective in the State of Montana. EPA has an appeal period of 60 days 
beginning at the end of EPA’s 45 day review period.  Each operating permit 
must be renewed every five years. 

4.3.12	 Special Air Quality Impact Considerations
Minor sources requiring Montana air quality permits may need to 
demonstrate compliance with the PSD increments, depending on their 
location.  (Typically, only major sources subject to PSD permitting are 
required to assess increment consumption.)  A minor source located within 
the impact area of a source that has triggered the PSD minor source baseline 
date needs to demonstrate that the proposed minor source permitting 
action will not cause or contribute to a violation of the PSD increment. The 
minor source baseline dates are presented in Table 4-6. If the minor source 
impact is below the significant impact level (Table 4-7), the PSD increment 
analysis is considered complete. If a complete analysis for PSD impacts is 
needed, MDEQ will supply a list of the PSD major source emissions and 
source parameters. 

Table 4-6:  Minor Source Baseline Data

Source Pollutant Permit Application Date
MPC - Colstrip PM10 March 26, 1979
MPC - Colstrip SO2 March 26, 1975

NOx NOx

January 10, 1990
Lowest achievable emission rate
Emission offsets that provide a 
positive net air quality benefit
Net air quality benefit analysis

Table 4-7:  Modeling Significant Levels for Class II Areas

Pollutant Averaging Period/Significance Level
Annual 
(µg/m3)

24-hour
(µg/m3)

8-hour
(µg/m3)

3-hour
(µg/m3)

1-hour
(µg/m3)

SO2 1 5 --- 25 25(a)

PM10 1 5 --- --- ---
PM2.5

(b) 0.3 1.2 --- --- ---
NOx 1 --- --- --- ---
CO --- 500 200

O3

A 100 TPY net emissions increase of VOC subject to PSD 
required ozone ambient impact analysis

(a) Determined on a project-basis by MDEW for modeling 1-hour SO2 
impacts in Montana
(b) Ratioed from PM10 significance levels based on comparable NAAQS.
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Due to the proposed location of the Stoltz plant and its proximity 
(approximately 23 kilometers) to Glacier National Park, it is likely that 
compliance with the PSD Class I increments will need to be demonstrated. 
This would be accomplished through the placement of discrete modeling 
receptors at the closest points along the boundary of the National Park in 
the dispersion model to determine ground-level pollutant concentrations.

4.4	 OTHER PERMITS AND REVIEWS
Obtaining a sufficient and reliable water supply is an important 
consideration for a biomass plant.  Water needs vary with the size and energy 
potential of a plant, and can be quite high. A typical 60 MW plant requires 
about 30,000 gallons per hour (0.1 acre feet/hour or 1.1 cfs) on average, and 
peaks at about 50,000 gph (0.15 acre feet/hour, or 1.9 cfs). Water needs can 
be mitigated by technology, such as air-cooling or re-use.

Some sites may have appurtenant water rights available for purchase or 
use, but if such rights do not provide enough water, additional rights will be 
necessary.  For sites located in a water basin that is closed to appropriation, 
existing water rights will generally need to be purchased. In an open basin 
it may also be possible to permit a new water right.  A new water right, as 
well as a change in the place of diversion, place of use, or purpose of use of 
an existing water right, must be approved by the DNRC.  If a new or changed 
right is contested, hearings, appeals, and proceedings before the DNRC, 
District Courts or Water Courts may be required.  The DNRC and others have 
prepared a helpful guide to Montana water rights (Water Rights in Montana 
(Nov. 2009))5.    Obtaining water rights can be expensive and time consuming 
and must be considered in any assessment of economic feasibility. 

Biomass plants produce boiler ash in amounts generally correlated to the 
size of the plant’s energy generation. Assuming an appropriate end use and 
market, ash can be sold.  Ash also can be disposed of in an appropriately 
permitted solid waste disposal facility, on or off site.  Solid waste disposal 
permits are issued by MDEQ.  The quantity of ash determines the class of 
solid waste facility and permit. Some classes require long term monitoring. 
Most of the potential sites are limited in available space.  

Many streams and rivers in northwest Montana are designated as critical 
habitat for the Bull Trout, which is listed as a threatened species under the 
Endangered Species Act. Other threatened and endangered species are 
present as well.   If there are listed species on or near a site, developers 
should be familiar with Sections 9 and 10 of the Endangered Species Act 
(prohibition on “take” of listed species, and incidental take permit), as it 
can influence site assessment and feasibility.  If federal approval or funding 
is involved, Section 7 of the ESA (consultation with the U.S. Fish & Wildlife 
Service) may apply.  Montana maintains a list of Species of Concern, which 
are also subject to state review and potential regulation. 

5	 URL: http://leg.mt.gov/content/Publications/Environmental/2009waterrightshandbook.
pdf



biomass feasibility study | volume 1 | april 2010

page 4-23

4.5	 NATIONAL ENVIRONMENTAL POLICY ACT (NEPA) 
Any federal funding (including loans and guarantees), use of federal 
land or other federal approval or involvement could trigger NEPA review. 
Examples of potential NEPA ‘triggers’ include  upgrades or interconnection 
to  certain transmission grids, the use of Forest Service land, or approval or 
authorization of  some federal agency, such as the Bureau of Indian Affairs or 
the Army Corps of Engineers (Section 404 permit).  

There are three kinds of NEPA documents, reflecting the scale of potential 
environmental impact or public controversy.  Projects with the potential for 
significant impact or controversy warrant Environmental Impact Statements. 
Projects with no potential for significant impact use Categorical Exclusions. 
When the potential for impacts is unknown, Environmental Assessments are 
appropriate.  NEPA reviews and documents can be prepared in combination 
with MEPA reviews and documents. The potential for federal involvement is 
a significant variable in plant development, as the process can be more time 
consuming and expensive than the MEPA process alone. 

4.6	 REVIEW OF CASE LAW AND PERMITTING EFFORTS
	 FOR RECENT HIGH PROFILE BIOMASS PROJECTS
Research of appeals and litigation of biomass projects was conducted to 
determine whether important rulings and issues are emerging that could 
have relevance to the feasibility of such projects in Montana.   Only one 
reported court decision involving a permitting challenge to a biomass 
project, and no cases that have created legal precedents that are directly 
relevant to the project.

Information regarding several recent and ongoing biomass projects that 
have sparked controversy and have led to hearings, administrative appeals 
and other legal and policy disputes was found. (Other biomass projects 
have been permitted and constructed with little controversy.)  These more 
controversial projects provide information regarding some of the major 
issues and risks associated with permitting biomass projects.  

These cases are summarized below, first on a project basis and then with 
some general emerging issues and risks.  None of these issues or risks 
indicate that permitting a biomass project in Montana would be infeasible, 
although they indicate that if a project engenders serious opposition it 
would likely result in permitting delays and could contribute to pressure for 
changes in law and policy to limit or prevent biomass development in the 
state.  

4.6.1	 Laidlaw Cogen Biomass Project, Ellicottville, New York
In the one reported biomass permitting decision found, Laidlaw Energy 
and Environmental Inc. v. Town of Ellicottville, 59 A.D.3d 1084, 873 N.Y.S.2d 
814 (4th Dept. 2009), a New York appellate court affirmed a decision by 
the Ellicottville Planning Board denying Laidlaw’s application for a zoning 
permit for its proposed 6.5 MW biomass cogen facility, which would use 
clean woodchip  biomass as its fuel source.  Of the produced electricity, 1 
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MW would be used to power an associated lumber business which would 
also utilize the excess heat and steam for a hardwood kiln drying facility.  The 
remaining 5.5  MW would be exported to the grid under a power purchase 
agreement. The project would replace a recently closed natural gas cogen 
plant that had served the same purpose, and would allow reopening of the 
associated lumber business  which had also closed.  The plant site is within 
the town limits of Ellicottville, a small ski town (pop. 1800) in a valley in 
western New York.

Permitting began in 2004, and Laidlaw received a state renewable grant to 
develop the project.  Laidlaw prepared an EIS under New York’s analog to 
MEPA (SEQRA) and obtained most major permits.  A vocal local opposition 
group formed and became very active in the EIS and zoning permit process.  
The Town of Ellicottville eventually denied the zoning permit based primarily 
on air quality impacts, a lack of “carbon neutrality,” and an increase in 
greenhouse gases relative to the prior gas plant, even though the facility 
had obtained an air quality permit and would meet all applicable standards.  
(Unlike MEPA, SEQRA allows denial of zoning permits even if all permit limits 
are met, upon a finding that the project, as analyzed in the EIS, would have 
“unacceptable adverse impacts.”) 

Laidlaw’s attempt to overturn the denial failed when the appellate court 
ruled, in a very short opinion,  that the Town’s decision relied on informant 
in the EIS and was not arbitrary or capricious.  Laidlaw subsequently sued 
the Town in state and federal court for damages and injunctive relief, which 
actions are pending.  Laidlaw has continued to meet with the City to seek 
a resolution that will allow the plant to proceed, but to date has been 
unsuccessful.      

The permit decision and court decision in Laidlaw have no precedential 
value to a Montana biomass plant.  The project is, however, an example that 
local opposition can delay and potentially stop an attractive biomass project.  
The project’s location in a small town, in a valley location, and with a strong 
tourism industry appears to be a major factor in its permitting difficulties.     

4.6.2	 Russell Biomass Project Appeals/Massachusetts Woody
	 Biomass Reevaluation
One of the highest profile biomass projects, which has served as a flash point 
for a statewide examination of biomass law and policy in Massachusetts 
and a source of information and inspiration for biomass opponents in other 
states, is the proposed 50 MW wood fired electrical power generation facility 
in the small town of Russell, Massachusetts (pop. 1600).  The Russell Project, 
to be located at the site of a closed paper mill at the edge of town, is one 
of three biomass projects, totaling around 135 MW, currently proposed for 
western Massachusetts.  These projects were initiated in the context of a 
supportive political and public atmosphere for biomass development as part 
of the state’s quest to meet its renewable portfolio standard (RPS), which was 
adopted in 2002.  The Russell Project was proposed in 2004.
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A small group of local citizens organized a group to stop the project  
(Concerned Citizens of Russell, or CCR), developed a website, and have 
since associated themselves with other state and regional groups who 
have coalesced to oppose the Russell Project and other biomass projects in 
Massachusetts.   Among other things these groups have filed administrative 
appeals of the Project’s air quality permit, water withdrawal permit, zoning 
permit and compliance with the Massachusetts Environmental Policy Act.  
The water withdrawal permit appeal has been partially successful, i.e., after 
initially being upheld the permit was recently remanded to the permitting 
agency to more fully consider compliance with the state’s “safe yield” policy.  
The air permit appeal was denied on procedural grounds (appeal was filed 
too late).  The zoning appeal has been partially successful, i.e., opponents 
won reversal of a decision that the project was exempt from local zoning, 
and the local permit process is ongoing. 

The MEPA appeal resulted in a ruling that a full environmental impact 
report, rather than a lower level review, was required, which caused delays.  
The EIR was prepared and approved in 2008, and a supplemental EIR is 
now underway, with high levels of public involvement.  A local support 
group has formed in favor of the Project and some of the more moderate 
environmental groups are in favor of at least some level of biomass 
development in Massachusetts, and are also making their voices heard.

The appeals of the Russell Project are based on local and state laws with 
essentially no applicability outside of Massachusetts.  To date, the appeals 
have delayed the project by at least several years but have not killed the 
project.   The issues raised in these appeals include:

•	 Increased and unacceptable levels of truck traffic in and near the 
town.

•	 Fishery impacts in the river that would supply project water.

•	 Emissions of particulates and hazardous air pollutants and 
resulting health impacts from the plant and from truck traffic 
(diesel particulate) on the town’s citizens and schools.

•	 The discharge of pollutants and thermal pollution to the local 
river.

•	 The alleged unsustainability of the woody fuel supply and the 
contention that biomass projects are not “carbon neutral” and 
should not be classified as “green” or “renewable” projects for 
purposes of the state’s RPS and financial incentive programs.

In addition to the permit appeals, the opponents of the Massachusetts 
biomass projects have generated documents and information that is being 
used by other biomass opponents in other states, both in their efforts 
to mobilize public and political opposition and in their permit appeal 
filings.  These include a document which purports to demonstrate that 
woody biomass emits considerably more greenhouse gases (GHGs) than 
a comparable coal fired power plant, and an anti-biomass resolution by 
the Massachusetts Medical Society, the organization that publishes the 
prestigious New England Journal of Medicine, based on the purported 
human health impacts of particulate and HAP emissions, and GHG emissions, 
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from biomass plants.   Forest preservation groups have also developed 
analyses which purport to demonstrate that an adequate fuel supply cannot 
be sustainably obtained from area forests, in contravention of an earlier 
study prepared by the state.

In light of the debate over the Russell Project and other proposed 
Massachusetts plants, the Massachusetts Department  of Energy Resources 
has placed a year long moratorium on the certification of biomass projects 
as eligible for renewable energy incentives pending a study that will include:  
sustainable forest management and ecological implications of biomass 
harvesting; assessment of the projected development of biomass facilities 
in Massachusetts;  carbon sequestration of managed versus unmanaged 
forests; the net effect of biomass energy on atmospheric carbon balance;  
and U.S. and international policies with regard to biomass and carbon 
neutrality.  The study is expected to be complete in June 2010.  

In addition, anti-biomass advocates have nearly completed the process for 
a Fall 2010 ballot initiative that if passed would limit CO2 emissions from 
biomass plants at 250 lbs per megawatt hour, which would effectively ban 
such plants.  The Massachusetts legislature is currently considering various 
biomass bills which could effectively confirm, preempt or derail the ballot 
initiative effort.  It appears that processing of permits for the proposed plants 
is continuing, despite these developments.

Massachusetts woody biomass opponents have also become leaders of a 
more widespread opposition effort that includes a loose organization of 
several small NGOs and state and national health organizations, primarily 
from a handful of states where one or more controversial projects have 
been proposed, who are attempting to influence federal policy through 
a lobbying effort to strip woody biomass of its status as a renewable 
generation source under federal law.   (To date, these efforts do not appear 
to be meeting with success, with Congress or the Administration.)    

We found no fully successful permit appeals of the Russell Project or other 
proposed biomass plants in Massachusetts, but partial victories have slowed 
the projects.  In addition, the publicity and information developed by the 
opponents has caused the State to reexamine its  biomass policies, with 
uncertain outcome, and has created information and a template for anti-
biomass forces in other states.  

The Russell Project is an example of small grass roots opposition to one 
project growing into a multi-pronged, multi-organization attack on the 
permits and policies that would enable not only that specific project but also 
other projects in the state.  To date, other than causing delays and expense 
to the developers, the ultimate outcome is unclear.  

4.6.3	 Estancia Cogen Biomass Project, New Mexico
The Estancia Project is a proposed 35 MW woody biomass fueled 
cogeneration project about six miles from the small town of Estancia (pop. 
1600) in central New Mexico, another state with an RPS and relatively strong 
political support for renewable power, led by its governor.  The Project was 
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introduced in 2003 and signed a 20 year power purchase agreement (PPA) 
with a New Mexico utility in 2006, and would also provide heated water to a 
adjacent commercial greenhouse operation.  Fuel would be primarily pinon 
and juniper thinned from surrounding private, state and federal forest and 
rangeland.    

The Project  has strong supporters and detractors at both the local and state 
level.  The lead opponent is Forest Guardians, a Sante Fe-based NGO which 
typically focuses on forest and wildlife protection, which has more recently 
been joined by the New Mexico Chapter of the Sierra Club and the Coalition 
for Clean and Affordable Energy, in efforts opposing the project.  A blog has 
been established that publishes both supportive and critical information and 
positions on the project. 

In addition to mounting a media campaign and working with local 
opponents, Forest Guardians employed an air quality expert and 
participated extensively in the New Mexico Environmental Department 
(NMED) air permitting process, which included a formal hearing with sworn 
testimony.   Input by the Forest Guardians resulted in several rounds of re-
modeling and adjustments in the air quality analysis and draft permit, which 
slowed the permitting process.  Most issues raised were relatively typical 
technical criticisms of the modeling, several of which were agreed to by 
NMED and included in the final modeling.  The issue that caused an initial 
denial of the permit by NMED was a question of whether the biomass plant, 
due to its use of large quantities of natural gas for extended periods during 
startup, was a “fossil fuel” plant for purposes of the PSD regulations, which 
could make it a listed source subject to a lower emissions threshold (100 tons 
per year) that could require the plant to obtain a PSD permit.  

The proponent appealed denial of the permit to the Environmental 
Improvement Board.  The Board reversed NMED and approved the permit, 
based on part on testimony that the natural gas burners at the plant would 
burn at only 175 MMBtu/hr., while the threshold for a fossil fuel facility to be 
a listed source was 250 MMBtu/hr.  In addition, natural gas would only be 
burned during start-up and would be comprise less than .01 percent of the 
total fuel, whereas EPA generally requires at least 10 percent fossil fuels use 
to potentially be considered a listed facility.  The Board supplemented the 
permit terms to clarify the natural gas burner’s output and limitations on use, 
and approved the permit. 

Forest Guardians also claimed the project’s fuel supply was not sustainable 
and the thinning projects would have unacceptable forest and range land 
impacts, even though the proponent has committed to implement the forest 
practice recommendations of the New Mexico Biomass Evaluation Task 
Force, a group of 13 entities that included several NGOs, as well as the Forest 
Service, the BLM, and the state forestry agencies which would be expected 
to oversee the thinning efforts. 

Due to delays and uncertainty over whether the Project could get financing, 
the New Mexico utility canceled the PPA in 2008, but the proponent has 
now reportedly entered into a PPA with a California investor-owned utility.  
The Project was certified by the New Mexico Energy, Minerals and Natural 
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Resources Department as eligible for state production tax credits worth 
approximately $20 million in February 2008.  In March 2010, that certification 
was withdrawn on grounds that the Project had not made sufficient progress 
towards construction.   The Project opponents claim that their letters to the 
Department outlining the alleged drawbacks of biomass energy influenced 
the withdrawal, but it is unclear whether that is the case.      

Opponents of the Estancia Project have contributed to delays, but the 
Project still appears as if it will move forward.  Opponents won a temporary 
victory when the air permit was denied, but that decision was overturned 
and the basis for the initial denial was primarily a lack of information, rather 
than any kind of fundamental flaw with respect to PSD applicability or the 
ability to obtain an air quality permit.  The Estancia Project would appear to 
have little if any direct relevance to a Montana biomass project, beyond the 
obvious that it would behoove any project proponent to attempt to avoid 
the kind of opposition and resulting delays that this project engendered.   

4.6.4	 Roseburg Cogen Biomass Project, California
The proposed Roseburg Project would install a new 15 MW biomass cogen 
steam turbine at the Roseburg Forest Products lumber mill and veneer 
manufacturing in the town of Weed (pop. 3000), located in Siskiyou County 
in northern California.   Steam and some power would be used at the veneer 
plant, with the excess sold under a long term power purchase agreement 
with the Redding Public Utility.  The fuel source would be clean wood waste 
from the mill and slash from thinning operations on Roseburg’s extensive 
private forest holdings and other public and private land thinning and urban 
interface projects.  The project reportedly would be the first new woody 
biomass project in California since the early 1990s.  

The project, which was first proposed in 2006, has strong support by many 
local residents and businesses, as well as political support at the local, county 
and state level, but it has also garnered opposition that has contributed to 
several years of delay.  Opposition has focused on the air quality permit, 
traffic, noise and air quality impacts to residents and a school near the plant, 
compliance with the California Environmental Quality Act (CEQA), and GHG 
(carbon neutral) issues.   The primary opposition has come from the Mount 
Shasta Bioregional Ecology Center, an NGO which regularly appeals timber 
sales and other forest development project in the surrounding Mt. Shasta 
region, and two local opposition groups.  

The initial appeal was filed in late 2006 after the County proposed to 
approve the project’s condition use permit (CUP) based on a CEQA 
categorical exemption, which led to a decision by Roseburg to prepare a an 
environmental impact report (EIR).  The EIR took approximately two years to 
prepare, and the County again proposed to approve the project, whereupon 
an appeal was filed with the County Board of Supervisors, who affirmed the 
CUP and the adequacy of the EIR.  That decision was appealed in late 2008 to 
the Siskiyou County Superior Court, which upheld the permit and EIR in an 
unpublished decision issued on February 22, 2010, and no appeal was taken.  
The primary issues in the EIR appeal included:  
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•	 A number of technical criticisms of the air permit, the 
inadequacy of the EIR’s description of air quality impacts, and 
the lack of sufficient mitigation to reduce such impacts to non-
significance as required by CEQA.  (See below under air permit 
appeal.)

•	 Failure to disclose alleged risk of Legionnaire’s Disease from 
cooling tower emissions.

•	 Failure to adequately document and mitigate fugitive dust from 
wood piles.

•	 Inadequate accounting of GHG emissions, contribution to global 
warming, and failure to provide GHG mitigation. 

•	 Failure to adequately analyze and mitigate noise impacts, 
including those from increase truck traffic.

•	 Failure to adequately analyze traffic impacts from increased truck 
traffic bringing slash to plant.

The Project’s air quality construction permit, which was processed and 
approved by the Siskiyou County Air Pollution Control District, was also 
contested by the project opponents.  The Project site is attainment/
unclassified for all federal air quality standards but nonattainment for ozone 
under the California standard.  A BACT review was conducted for NOx and 
selective non-catalytic reduction (SNCR) was the approved technology.  In 
comments submitted on the proposed air quality permit and EIR, which 
were carried forward into the court appeal, the primary criticisms included 
the following:

•	 Regenerative Selective Catalytic Reduction (RSCR) rather than 
SNCR should have been selected as BACT for NOx. 

•	 Because there is a large pre-existing boiler on the site that is a 
major source, and the proposed project is a major modification 
of a major source and a full PSD review, including BACT for all 
criteria pollutants, should be required.

•	 The assumed baseline air quality data was improperly based on 
the potential to emit of the older boiler, not the actual emissions, 
and therefore underestimated the  percentage increase in 
emissions from the new boiler.  Baseline data for the area is 
generally lacking.

•	  Calculated correctly, the increased emissions exceeded the 
District’s CEQA “significance” thresholds and should have been 
further mitigated to insignificance. 

•	 Ambient air quality monitoring should have been undertaken 
to determine wither CEQA significance thresholds, including 
exceedance of any NAAQ, would be triggered, requiring further 
mitigation.

•	 Inadequate mitigation of fugitive dust from expanded 
operations, particularly from wood piles and truck traffic. 
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These air quality comments and appeal points were rejected by the Air 
Pollution Control District, and are now pending in an action filed with the 
Superior Court, with a decision likely within the next month or so. 

It appears that the Roseburg Project has cleared most of the permitting 
hurdles required to complete construction and begin operations, although 
there have been delays.   The majority of issues raised against the  project are 
fact specific and many depend on unique provisions of California law.  The 
issue of more general applicability, and thus with most potential relevance 
to a Montana project, would appear to be the claim that for woody biomass 
boilers, the BACT for NOx  is RSCR.      

 4.6.5	 Seneca Biomass Project, Oregon
The Seneca Project is a proposed (now under construction) 18.8 MW cogen 
woody biomass plant located in northwest Eugene, Oregon adjacent to the 
Seneca sawmill, one of the largest producing sawmills in the country.  The 
plant’s feedstock will be 75 percent wood waste products (sawdust, bark 
and shavings) from the sawmill, 25 percent offsite slash trucked to the plant.  
Produced electricity will be sold to Eugene Water & Electric Board (EWEB) 
under a long term contract.  Some of the produced steam will be used in the 
sawmill’s wood drying kiln, in place of the natural gas burners currently used.  
The biomass plant site is in a non-attainment area for PM10, a maintenance 
area for CO and an attainment area for NOx, SO2, Ozone, and lead.

The plant has considerable local and political support, but there has also 
been opposition, primarily from a small Eugene-based advocacy group, the 
Oregon Toxics Alliance (OTA).  OTA used an effective media campaign to raise 
the project’s profile (dozens of articles can be found in the local, regional and 
even national media).  It also mobilized local opposition, including several 
low income residents and anti-poverty advocates who helped support OTA’s 
“Environmental Justice” based criticisms, and the Oregon Lung Association.   
The primary focus of the opposition was the air quality permit that Seneca 
needed to obtain from the Lane Regional Air Protection Agency (LRAPA).  

Due to the high level of public involvement, LRAPA took a very measured 
approach to the permit, which included optional informational and 
stakeholder meetings and the extension of public comment and agency 
review periods.  Similarly, the EWEB conducted significant due diligence 
prior to entering a PPA with Seneca, including by commissioning an 
independent study of the project’s sustainability and GHG implications.  In 
light of the area’s non-attainment status for PM10 and public concerns, 
Seneca proposal included use of a four-field electrostatic precipitator, and 
enclosed truck dump areas and conveyors that purportedly exceeded legal 
requirements.   

The air permit process took approximately nine months. The public hearing 
was attended by over a hundred people, both supporters and opponents, 
and over 300 written comments were received.   
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The OTA submitted extensive comments on the draft permit, which would 
regulate the facility as a minor source based on projected emissions that 
were below the PSD and non-attainment NSR thresholds. The primary 
criticisms were:  

•	 The permit did not properly aggregate emissions from the 
existing sawmill with the proposed biomass cogen plant; if 
aggregated correctly, the project would require a single permit 
for the sawmill and biomass plant which would require PSD and/
or nonattainment NSR review. 

•	  The permit improperly accounted for emissions during startup 
and shutdowns.

•	  The permit did not require sufficient monitoring to ensure 
compliance; continuous emissions monitors should be installed 
for a many constituents as possible, as well as daily, year-round 
ambient air monitoring for all criteria pollutants and air toxics. 

•	 The LRAPA should have applied MACT or BACT for NOx.  If 
properly applied, the control technology to address NOx and 
CO would be Regenerative Selective Catalytic Reduction (RSCR) 
rather than the Selective Non-Catalytic Reduction (SNCR) as 
approved in the permit.

•	  The permit should limit the fuel source to sawmill waste, to 
diminish GHG contributions, and should require the reporting of 
GHG emissions.

•	 The permit should better address Environmental Justice issues 
by expanding the stakeholder process to mitigate adverse health 
impacts, and should require installation of a full time air toxics 
monitoring station in West Eugene to collect exposure data for 
low-income, disabled and minority residents.  An EPA-brokered 
Environmental Justice stakeholder process should be convened.

In addition, the OTA highlighted the projected emissions of criteria, 
hazardous and some of the GHG pollutants documented in the permit, 
and argued that even if they technically met legal requirements, they 
were unacceptable from a public health perspective and fundamentally 
inconsistent with LRAPA’s mission to protect public health.  

On October 2009, the LRAPA issued the final air quality construction permit 
with no significant changes.  In response, the OTA first attempted to appeal 
the permit to the LRAPA Board, in November 2009, using a “declaratory 
ruling” process that the Board ultimately held was an improper appeal 
vehicle, and then in December 2009 filing a “contested case” appeal to the 
Board that was rejected on similar procedural grounds, leaving an action 
for judicial review as OTA’s only potential remedy.  Both appeals essentially 
reiterated the air permit comments as grounds for reversal. OTA has not 
filed a judicial action and construction of the Seneca biomass facility is well 
underway, with power production expected to begin in the fall of 2010.   In 
the meantime, the LRAPA has worked with OTA to secure funding for a new 
air quality monitoring station in northwest Eugene, although not as part of 
Seneca’s permitting process. 
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4.6.6	 Summary of Issues
Based on a review of these five recent and controversial biomass projects, 
the following are the primary issues that could arise with respect to woody 
biomass projects in Montana, particularly if organized opposition were to 
arise:

	 Air Quality/GHGs

•	 The choice of BACT for NOx and potentially other pollutants may 
be closely scrutinized during the air permitting process, and that 
Regenerative Selective Catalytic Reduction may be pushed as 
the appropriate NOx control.  

•	 If there are existing emission sources at a site, source 
aggregation and baseline data issues may need to be carefully 
considered.  The adequacy of baseline data generally may be 
questioned.

•	 Air quality issues, including BACT, and emissions of HAPs, PM10 
and PM2.5,  will likely be more prominent for a plant site if it is 
located in or near residential areas or near schools.

•	 Depending on the project site, project proponents may be 
asked to include control technology, mitigation and monitoring 
beyond what is legally required.

•	 Diesel emissions and dust from haul trucks may be raised as an 
issue requiring analysis, in air permits and/or MEPA documents. 

•	 Critics may claim that a given biomass project, or biomass 
projects generally, are not “carbon neutral” and that a net carbon 
analysis, including emissions from all aspects of the operation 
including forest operations and transport, must be performed 
and considered.  

	 Forest Management/Sustainability 

•	 Critics may contest whether the fuel supply for a proposed 
plant or series of plants is sustainable, and thus whether these 
project are truly renewable, and they may prepare studies to 
support their point of view.  Critics may attempt to use this 
issue to disqualify projects from meeting RPS goals or obtaining 
renewable energy incentives.  

	 Truck Traffic and Noise

•	 Particularly for plants sites in or near a town, stakeholders may 
request traffic and noise analysis and seek route changes or 
timing restrictions.

	 Water Use & Water Quality

•	 Critics may question the amount of water use and seek to require 
dry cooling or hybrid cooling systems.

•	 Critics may question the impacts of discharges to surface or 
groundwater and become involved in the permitting process. 
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Environmental Review/MEPA

•	 Critics may seek preparation of an EIS rather than an EA or a 
series of EAs for a proposed project.

•	 If strong opposition were to develop opponents may attempt to 
use the MEPA process, including court challenges, to slow or stop 
a project.

4.6.7	 Summary of Risks
Based on the projects reviewed, the primary risk for biomass projects from 
the above-listed issues, and other similar permitting and policy issues that 
could arise, is delay.  Project delay, in turn, can create risks for obtaining 
project financing, obtaining or keeping power purchase agreements, and 
eligibility for time-limited renewable energy incentives.  Measures that can 
be taken to mitigate these kind of risks can include careful project siting 
and design, a thoughtful and rigorous approach to permitting, a proactive 
approach to stakeholder involvement and, if and when appropriate, a 
willingness to compromise or go beyond what may be legally required.    

As illustrated by events in Massachusetts, there may also be a risk that 
local opposition could develop to one or more projects and then blossom 
into a larger policy debate over the appropriateness of woody biomass 
as a renewable source of electricity.    This kind of risk can be mitigated by 
seeking to avoid local opposition to individual projects, using the kind of 
project-specific measures outlined above, and also by working proactively 
with the State’s broader focused advocacy and policy groups to gain 
acceptance or even support of appropriate biomass projects in the State of 
Montana.  It is also important to marshal and make effective use, with the 
public and policy makers, of accurate and objective information regarding 
some of the more important “big picture” biomass policy issues, such as 
sustainability, carbon neutrality, and climate change implications. 
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